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SUPREME COURT HOLDS ARBITRATION
AGREEMENT MUST BE ENFORCED

The United States Supreme Court recently held (only Justice
Ginsburg) that an arbitration agreement in a consumer credit card
agreement must be enforced according to its terms, reinforcing the
Court’s recent pro-arbitration decisions.  CompuCredit Corp. v.
Greenwood, 565 U.S. __ (2012). In CompuCredit, consumers filed
a class action against a credit card marketer and the card-issuing
bank claiming violations of the federal Credit Repair Organizations
Act (“CROA"). The defendants moved to compel arbitration pursuant
to an arbitration agreement that provided that any claim, dispute or
controversy upon election by one of the parties would be resolved by
binding arbitration. The United States District Court for the Northern
District of California and the Ninth Circuit Court of Appeals denied the
motion to compel arbitration on the grounds that Congress intended,
by referencing in a notice requirement only a right to “sue,” that
claims under the CROA be nonarbitrable.

The United States Supreme Court disagreed and found that the
CROA did not preclude enforcement of the parties’ arbitration
agreement. The Court indicated that the arbitration agreement was
enforceable pursuant to its terms because the Federal Arbitration Act
(“FAA") establishes a liberal federal policy favoring arbitration and
provides that arbitration agreements are valid, irrevocable and
enforceable save upon such grounds as exist at law or in equity for
the revocation of any contract. See 9 U.S.C. § 2.

The Court was not persuaded by the consumers’ argument that
the FAA mandate was overridden by the CROA because the CROA
(i) requires credit repair organizations to disclose a consumer’s right
to sue for violations of the CROA and (ii) prohibits any waiver of any
right of a consumer under the CROA. According to the Court, the
disclosure requirement does not provide consumers with a right to
bring an action in a court of law, but merely creates the right to
receive the disclosure describing the consumer protections that the
CROA elsewhere provides, one of which is the right to enforce a
credit repair organization’s liability for failure to comply with the
CROA. The Court also indicated that if Congress had intended for
the CROA to prohibit arbitration agreements, Congress would have
done so with clarity as it has in other contexts, rather than the
“obtuse” manner suggested by the consumers.
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